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This defendant was arrested on the 30th day of

April, 1904, at Portland, Or., upon a warrant of a

United States Commissioner, issued upon a verified



complaint duly filed in liis office, charging the said

defendant, Lee Joe Yen, with being unlawfully in

the United States, he, the said defendant, being a

Chinese laborer, a subject of the Chinese Emperor,

and having no certificate of registration or other

paper entitling him to be and remain in the said

United States, not belonging to any of the excepted

classes of Chinese persons. In due course of time

said defendant was tried before another United

States Commissioner, and was ordered deported from

the United States, he having adjudged the said de-

fendant to be unlawfully therein.

Subsequently the defendant appealed from said

decision to the United States District Court for the

District of Oregon, and the case was tried anew by

the court, without the intervention of a jury. Both

the plaintiff and defendant introduced evidence, and

a written opinion was filed by the court, at a later

date. In this decision, the court set forth certain

reasons for not considering the evidence introduced

on behalf of the defendant, and affirmed the order of

the United States Commissioner. The court did not

make any findings of fact nor conclusions of law,

and upon this decision an order or judgment was

made commanding that the defendant be forthwith

deported to China. From this judgment an appeal

was taken to the above entitled court.

The following errors were assigned and alleged

to have been committed in the trial of this case

before the said District Court:



First—Error of the court in making an order af-

firming the decision of the Commissioner without

finding tlie facts upon whicli said order could be

based.

Second—Error of the court in not making and

filing findings of fact and conclusions of law, as

without these there are no grounds for an order af-

firming the Commissioner's order of deportation.

Third—Error of the court in giving and entering

judgment that the Commissioner's order of deporta-

tion should be affirmed, as there is no evidence upon

which to predicate a judgment of that kind; the same

is not supported by the evidence and was contrary

to law.

Fourth-Error of the court in giving and enter-

ing judgment that the said defendant, Lee Joe

Yen, is now unlawfully within the United States

of America, for the reason that the said judgment

was contrary to law, contrary to the evidence taken

before the court in said cause, and not supported

therebv.

Fifth—Error of the court in giving and entering

a judgment that the defendant, Lee Joe Yen, be

and is hereby ordered deported from the United

States of America to China, for the reason that the

said judgment is contrary to law, contrary to the

evidence taken before said court and not supported

thereby.

In addition to the errors assigned, and noted
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above, and in connection with tlie first two tliereof,

I wisli to call the court's attention to section 566 of

the Eevised Statutes in regard to the jurisdiction

of tlie said district court to try this case without

the intervention of a jury. Said section, among other

things, provides, that the trial of issues of fact in the

district courts, in all causes, except cases in equity

and cases of admiralty and maritime jurisdiction,

and except as otherwise provided in bankruptcy,

shall be by jury. In construing section 566, R. S.,

noted above, the United States Supreme Court has

held that: ''There was no statute in existence which

provided for the trial in the district court by the court

without a jury.
??

Rogers v. United States, 141 U. S. 554.

Now it has been definiteh^ settled that the appeal

provided for from the United States Commissioner,

when the decision is adverse to the Chinaman, is to

the district court. L^nited States v. Hung Chang,

130 Fed. Rep. 439; in re United States, Petition,

194 U. S. 194. This being the case, I submit that the

said district court was without jurisdiction to try

this case as it was tried.

Consider, now, together, the first two assignments

of error. Section 914, Revised Statutes, provides that

''The practice, pleadings and forms and modes of

proceedings in civil causes in the Circuit and District



Courts shall conform as near as may be to the practice,

pleadmgs, and forms and modes of proceeding ex-

existing at the time in like causes in the courts of rec-

ord of the state within which such Circuit or District

Courts are held, any rule of the court to the contrary

notwithstanding." Section 158 (B. & C. Comp.),

Oregon statutes, provides that ^^Upon the trial of

an issue of fact by the court, its decision shall be

given in writing and filed with the clerk during the

term or within twenty days thereafter. The de-

cision shall state the facts found and the conclusions

of law separately, without argument or reason there-

for. Such decision shall be entered in the journal,

and judgment entered thereon accordingly. The

court may deliver any argument or reason in support

of such decision, either orally or in writing, separate

from the decision, and file the same with the clerk."

The practice, form and mode of proceeding in the

trial of the case at bar, when it was before the

District Court, were thus laid down and made obliga-

tory upon said court. It would seem, therefore, that

the said District Court undoubtedly erred in not pro-

ceeding according to the law governing the trial of

the case. Findings of facts and conclusions of law

were absolutely essential to support the judgment

in this case, and without a fulfillment of these re-

quirements the judgment could have no binding

force.

Moody V. Richards, 29 Or. 286.

Daly V. Larsen, 29 Or. 535.

Breding v. Williams, 38 Or. 394.



Seott Y. Ford, 45 Or. 531,

There must be findings sufficient to support tlie

judgment.

Finl^ V. Canyon Road Co., 5 Or. 310.

Kane v. Rippey, 22 Or. 302. .

A judgment witliout findings may be avoided

upon appeal.

Busli V. Geisy, 16 Or. 358.

Nleitlier was it necessary that a special request

be made for findings upon the material issues like

these.

Breding v. Williams, supra.

The question can first be raised in the appellate
court.

Breding v. Williams, supra.

Moody V. Richards, supra, explaining Noland

V, Bull, 24 Or. 983, on this point.



The laws of the State of Oregon are specific

and positive upon the points here involved, and the

decisions of the Supreme Court of the State of Ore-

gon clear and uniform. There must be findings of

fact and conclusions of law in the decision, without

reason or argument therefor; these, as to the mater-

ial issues, must be made spontaneously by the court

without a request therefor; and the objection that no

findings were made can be raised first in the appellate

court.

It does not appear from the record that the court

found sufficient facts upon which a judgment could

be based. Even if the judgment might be used to

supply that which the law says it shall rest upon,

which seems absurd and is not conceded by me, there

are not enough facts set forth therein. All the facts

set forth in the said judgment or order of deportation

might be true, yet the defendant would be excused

for not registering on account of the reasons set forth

in the registration law. Neither would the conclu-

sion of law, that he (the defendant) is now unlaw-

fully in the United States, be supported by the facts,

nor supply the deficiency or omission thereof.

EDWIN MAYS,

Attorney for Appellant.




